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ABSOLUTE IMMUNITY IN DEFAMATION: 
JUDICIAL PROCEEDINGS. 

The absolute immunity in defamation accorded on certain occa- 
sions by Anglo-American jurisprudence presents a conflict or anti- 
nomy between two principles equally regarded by the law — the 
right of the individual, on one hand, to enjoy his reputation unim- 
paired by defamatory attacks, and, on the other hand, the necessity, 
in the public interest, of a free and full disclosure of facts in the 
conduct of the legislative, executive and judicial departments of the 
government. The right of free speech is in some cases allowed 
to prevail over the right to reputation, in apparent derogation of 
the theoretical competence of the law to afford a remedy for every 
wrong. It is not surprising, therefore, that the occasions, few in 
number and quite exceptional in character, upon which freedom of 
speech is placed at so high a value should have been fixed with some 
hesitation; or that, once fixed, the immunity which follows should 
have been slowly freed from restrictions imposed by the appre- 
hension or caution of judges. Only within recent years has a 
concensus of judicial opinion been reached in the solution of some 
of the long standing doubts and difficulties concerning the scope 
and application of the doctrine, and there are still material differ- 
ences in its administration in England and in this country. The 
subject is not one in which much aid may be found in foreign 
systems of law. In Roman law an intention to injure was essen- 
tial to the action for injuria; malice was never presumed. 1 Abso- 
lute immunity or privilege was, therefore, except in the case of jus- 
tification, unknown; and it was of course unnecessary to provide 

'Dig. 47. 10. 3- 3 & 4. 
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for special affirmative pleas of conditional immunity. 2 Nor does 
the distinction between absolute and conditional or qualified im- 
munity exist in modern German law. Wilful defamation is not 
privileged under any circumstances; negligent defamation is ex- 
cused in every case in which the utterer or the recipient of the de- 
famatory statement had a legitimate interest in its contents. 3 In 
France the general rule of the civil law, embodied in the Code 
Napoleon, that "every act whatever of man that causes damage to 
another obliges him by whose fault it happened to repair it," is 
controlling. 4 But by subsequent statutory enactment material alle- 
gations in judicial proceedings are never actionable ; and even irrel- 
evant defamatory allegations are not actionable unless an order is 
entered in the suit in which they are made authorizing an action on 
them. 5 

The general doctrine of immunity or privilege for the publica- 
tion of defamatory matter in the public interest, or in the further- 
ance of the rights or lawful interests of individuals, may be traced 
far back in the history of the common law. For it was at once 
apparent that the general rule which holds the defamer to answer 
for the actual truth of his utterances would be unwarrantably severe 
if applied to those who, in the performance of public or private 
duty, or in the legitimate protection of private interests, find it 
necessary to make defamatory imputations. The privileged occa- 
sions were also discriminated at an early day ; some were absolutely, 
while others were only conditionally, privileged. The division 
corresponds in a broad way to the public or private nature of the 
interest served, and the measure of protection allotted in each case 
is based on the relative importance of such interests. Defamatory 
matter published on occasions absolutely protected, though spoken 
falsely and with actual or express malice, is said to impose no lia- 
bility for damages recoverable in an action for defamation; while 
such a publication on an occasion only conditionally privileged 
entails such liability if spoken with actual malice. Qualified or 

5 A petition to the Emperor was actionable on proof of malice. Dig. 
47. 10. 15. 29. So probably was intemperate language on the part of an 
advocate. Paulus, Sentent. 5, 4. IS- See Bower, Code of the Law of 
Actionable Defamation, 466. (VIII) ; Odgers on Libel and Slander (4th 
ed.) 216, 217. 

"German Civil Code, sec. 824; Schuster, Principles of German Civil 
Law, 341. 

'Pothier on Obligations, No. no et seq.; Code Napoleon, Art. 1182, 
reproduced in Louisiana Code, Art. 2315. 

B Art. 23 of the Act of 1819, as amended in 1881. See Lescale v. Joseph 
Schwartz Co. (1905) 116 La. 293; (1907) 118 lb. 718. 
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conditional privilege therefore occupies an intermediate position 
between the total absence of privilege and absolute immunity. The 
rule of absolute immunity is founded, then, upon the principle 
that on certain occasions it is indispensable, or at least advan- 
tageous, to the public interest that persons should speak freely and 
fearlessly, uninfluenced by the possibility of being brought to ac- 
count in an action for defamation. This class of cases is naturally 
a comparatively narrow one. It is strictly limited to judicial pro- 
ceedings, legislative proceedings, and certain official proceedings of 
executive officers of state. 8 

While the doctrine thus established is so obviously inconsistent 
with the rule that a remedy should exist for every wrong that 
the courts have steadily refused to extend it beyond the strict lines 
already established, 7 within such limits the demands of public policy 
on which the rule is based are so controlling that there is only one 
considered case in the English or American reports 8 in which the 
existence of the general doctrine of absolute immunity under the 
common law has ever been questioned. Strangely enough this 
isolated instance was a decision of the Supreme Court of the 
United States, in the course of which Mr. Justice Daniel, speaking 
for the court, denied both the rule and its policy ; 9 but this expres- 

B Some general statements of the scope of absolute immunity may 
be found in Blakeslee v. Carroll (1894) 64 Conn. 223 ; Maurice v. Worden 
(1880) 54 Md. 233; Torrey v. Field (1838) 10 Vt. 353; Hastings v. Lusk 
(1839) 22 Wend. 410; Perkins v. Mitchell (i860) 1 Barb. (N. Y.) 461; 
Hemmens v. Nelson (1893) 138 N. Y. 517; Maulsby v. Reifsnider (1888) 
69 Md. 143; Ramsay v. Cheek (1890) 109 N. C. 270; Kirkpatrick v. Eagle 
Lodge (1881) 26 Kan. 384; Royal Aquarium v. Parkinson [1892] 1 Q. B. 
431, per Lopes, L. J.; Munster v. Lamb (1883) n Q. B. D. 588, per 
Esher, M. R. 

'Rice v. Coolidge (1876) 121 Mass. 393; Cook v. Hill (1849) 3 Sandf. 
(N. Y.) 341, 349; Blakeslee v. Carroll (1894) 64 Conn. 223; Maurice v. 
Worden (1880) 54 Md. 233; Hemmens v. Nelson (1893) 138 N. Y. 517; 
Ranson v. West (1907) 125 Ky. 457; Royal Aquarium v. Parkinson, 
Ti892] 1 Q. B. 431; Stevens v. Sampson (1879) L. R. 5, Ex. D. 53. 

*In Louisiana, where judicial opinion has been confused and conflicting, 
it seems to be settled by the latest cases that parties litigant, at all events, 
enjoy only qualified immunity. Lescale v. Jos. Schwartz Co., (1905) 116 
La. 293; (1907) 118 ib. 718; Dunn v. Southern Insurance Co., (1905) 116 
La. 431. In Scotland, also, where the law relating to immunity is other- 
wise substantially similar to English law, parties are allowed only conditional 
immunity. Williamson v. Umphray (1890) 17 R. 905; Primrose v. Water- 
son (1902) 4 F. 783. 

'White v. Nicholls (1845) 3 How. (U. S.) 266, where the defamatory 
statement complained of was contained in a petition addressed to the 
President and the Secretary of the Treasury requesting the removal of 
the collector of a port. In a general statement of the subject of privilege 
Mr. Justice Daniel said : "But the term 'exceptions,' as applied to cases like 
those just enumerated, could never be interpreted to mean that there is a 
class of actors or transactions placed above the cognizance of the law, 
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sion of opinion was obiter, since the case in issue was one of quali- 
fied immunity. Other judges have, however, made similar obser- 
vations with respect to particular applications of the rule, 10 and, 

absolved from the commands of justice. It is difficult to conceive how, in 
society where rights and duties are relative and mutual, there can be 
tolerated those who are privileged to do injury legibus saluti; and still 
more difficult to imagine how such a privilege could be instituted or 
tolerated upon the principles of social good. The privilege spoken of in 
the books should, in our opinion, be taken with strong and well defined 
qualifications. It properly signifies this, and nothing more: that the ex- 
cepted instances shall so far change the ordinary rule with respect to 
slanderous or libelous matter, as to remove the regular and usual pre- 
sumption of malice, and to make it incumbent on the party complaining to 
show malice, either by the construction of the written or spoken matter, or 
by facts and circumstances connected with that matter, or with the situation 
of the parties, adequate to authorize the conclusion." The views expressed 
in this case were carefully examined, with respect to both principle 
and authority, in Johnson v. Brown (1878) 13 W. Va. 71. "These cases 
[cited in the opinion] utterly fail to support Justice Daniel in the broad 
conclusion, which he has reached, that there is no case of an absolutely 
privileged communication, for which no action of slander or libel will 
lie, though uttered or published with express malice and without probable 
cause. There are loose expressions of opinion by judges, which might 
be so construed, if we did not take the pains to examine the cases, in 
which they were uttered. * * * There has * * * never been a 
controversy, that could be called serious, with reference to the existence 
of such cases, till thus seriously questioned by Justice Daniel; the only 
real and substantial controversy theretofore being as to the extent of 
this class of cases. * * * I do not even include the case of White v. 
Nicholls; for in that even the publication before the court did not * * * 
belong to a class, which has ever been held to be absolutely privileged. It 
was easy to show, that this publication was only conditionally privileged, as 
was decided by the Supreme Court, without going further and contending 
that all other publications were only conditionally privileged." The case 
was disregarded by the United States Circuit Court of Appeals in McGehee 
v Insurance Company of North America (1902) 112 Fed. 853 (one judge 
dissenting). In Perkins v. Mitchell (i860) 31 Barb. (N. Y.) 461, it is 
pointed out by Emott, J., that White v. Nicholls was a case of qualified 
privilege; "the reasoning of Judge Daniel's opinion, and the propositions 
which he deduces where he goes beyond the case in hand, are clearly 
unsustained by principle or authority." See, also, to the same effect, 
Shelfer v. Gooding (1855) 47 N. C. 175; DeArnaud v. Ainsworth (1904) 
24 App. D. C. 167. 

"In Hodgson v. Scarlett (1818) 1 B. & Aid. 232, Holroyd, J., said that 
if it be proved that the observations of counsel "were not spoken bona 
tide, or express malice be shewn, then they may be actionable; at least our 
judgment does not decide that they would not be so." The same opinion 
was expressed by Lord Denman, C. J., in Kendillon v. Maltby (1842) 
1 Car. & M. 402, with reference to the utterance of defamatory matter by 
a magistrate. In Thomas v. Churton (1862) 2 B. & S. 475, Cockburn, 
C. J., said, "I will not decide until the question arises before me that if a 
judge abuses his judicial office by uttering slanderous words maliciously 
and without reasonable and probable cause he is not to be liable to an 
action." And in Seaman v. Netherclift (1876) 1 C. P. D. 540, Lord Cole- 
ridge, C. J., said he thought there was "a great deal to be said for this 
view." But in Anderson v. Gorrie, [1895! r Q- B. 668, Esher, M. R., said 
of Cockburn's observation in Thomas v. Churton, "I am convinced that 
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occasionally, while the authority of the rule has been conceded, the 
reasons on which it is based have been doubted or questioned. 11 
In the very nature of things, an inflexible rule of law may on 
occasion result in hardship to individuals. Any principle that is 
universal in its application may sometimes be harsh in its conse- 
quences. But where the reasons on which it is based are plain 
and unmistakable, individual interests must yield to the command- 
ing dictates of public policy. The reason why the doctrine of 
immunity is sometimes doubted or demurred to is that it is not 
always thoroughly understood. Although it is professedly founded 
on public policy, it is too often viewed exclusively from the stand- 
point of the individual. For this habit the terminology of the 
subject is undoubtedly largely to blame. Save in one or two 
isolated cases, the term "privilege" was not used in connection with 
defamation until the last century. That other form of affirma- 
tive defense or legal excuse which is established by proof of the 
truth of the defamatory matter, has always been called justifica- 
tion ; and this term might well be, and, indeed, was, in former times, 
applied to all kinds of immunity, but has now become confined to 
one only. The use of the term "privilege" has not escaped criti- 

had the question come before the learned judge he must and would, after 
considering the previous authorities, have decided that the action would 
not lie." These doubts were finally resolved by the Court of Appeal in 
Munster v. Lamb (1883) 11 Q. B. D. 588; "from our judgments it is 
obvious that we dissent from the opinion of Lord Denman, C. J., ex- 
pressed by him at nisi prius in Kendillon v. Maltby." 

"Dawkins v. Paulet (1869) L. R. 5 Q- B. 03, per Cockburn, C. J.: "It 
may be that the immunity, afforded to judges and others concerned in the 
administration of justice, may be essential to thatgreat end. * * * For 
my own part I should prefer to treat the immunity of judges as a matter 
positivi juris, as settled by decision and authority, rather than as resting on 
sound or satisfactory principles, on which, were the matter res Integra, it 
would be desirable to act I cannot believe that judges or juries would 
fail to discharge their duties faithfully and fearlessly according to their 
oaths and consciences, or witnesses give evidence less truthfully, from any 
fear of exposing themselves to actions at law. I am persuaded that the 
number of such actions would be infinitely small and would be easily dis- 
posed of. While, on the other hand, I can easily conceive cases in which 
judicial opportunity might be so_ perverted and abused for the purpose of 
injustice as that, on sound principles, the authors of such wrong ought to 
be responsible to the parties wronged." Torrey v. Field (1838) 10 Vt. 
353. Per Redfield, J.: "Perhaps the reason and the necessity of the rule, 
in relation to public officers, is sufficiently obvious, i. e., to secure inde- 
pendence and impartiality. But the rationale of the rule, as applicable to 
private suitors, is not as readily perceived. * * * There is, in principle, 
no good reason why a suitor in a court should be permitted to publish 
slander with impunity more than any other one, except so far as He may 
honestly believe, on advice, is necessary for the redress of his wrongs and 
the obtaining of his just rights. * * * If the matter were res Integra, 
we might be inclined to qualify this rule." 
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cism, 12 but it has been left to a recent English author to conclusively 
demonstrate the inaccurate and misleading use of the term in this 
connection. 13 The common element in the various conditions 
under which a party defaming becomes entitled to assert the legal 
right of excuse referred to, is that any person, given the existence 
of the facts and his relation thereto, is entitled to speak and write 
freely that which, in the absence of those facts and that relation, 
no person would be allowed to speak or write. When the occasion 
arises, the right arises; when the occasion is past — when the facts 
or relation cease to exist — the right disappears. Nothing less re- 
sembling, or more directly opposed to, what is connoted by the 
word privilege, could well be imagined. Whether regard is had 
to the etymology of the term, or its use in ordinary parlance, or 
the history of its application to various relations in other depart- 
ments of law," it is clear that the sole and plain meaning of privi- 
lege is a favor conferred by a special law, over and above the 
ordinary law, upon a specific individual, or a member of a par- 
ticular class, or a holder of a particular office, simply in 
virtue of his being that individual, or belonging to that 
class, or holding that office, and for no other reason. This 
special and peculiar right the privileged person or class holds at 
all times, and no one other than the person, or outside the class, 
in question has any such right at any time; whereas, in the other 
kind of case, the right is utterly independent of personality, and 
is not a right in excess of the ordinary law. It belongs to each 
and every person, whenever the requisite conditions come into being. 
In the one case the right exists in virtue of the person, irrespective 
of the occasion; in the other, it exists in virtue of the occasion, 

"Wright v. Woodgate (1835) 2 C. M. & R. 573. per Parke, B. ("the 
term 'privileged occasion' * * * is not, perhaps, quite a correct expres- 
sion") Coxhead v. Richards (1846) 2 C. B. 560, per Coltman, J. (not 
strictly accurate") ; Gilpin v. Fowler (1854) 9 Ex. 615, per Erie, J. ("instead 
of the expression 'privileged occasion,' it would be more correct to say that 
the communication was made on an occasion which rebutted the presump- 
tion of malice") ; Thomas v. Bradbury, Agnew & Co. [1906] 2 K. B. 627 
(referring to "the etymological inexactitude of the word 'privilege' as con- 
noting a right common to the public at large") ; Bottomley v. Brougham 
[1908] 1 K. B. 584, per Channel, J. ("I do not think that it is a very 
accurate expression, and I am sure that calling it a 'privilege' is sometimes 
misleading. Privilege means, in the ordinary way, a private right. Now 
there is no private right of a judge, or a witness, or an advocate to be 
malicious"). 

"Bower, Actionable Defamation, 342 et seq. The text summarizes his 
argument. 

"Except in constitutional law, where the same confusion appears. In 
this country it is commonly used in this connection synonymously with 
immunity. 
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irrespective of the person. The term "immunity," on the other 
hand, which has frequently heen used by judges as an alternative 
or synonymous term for "privilege," 15 meets every requirement of 
scientific terminology, and tends to disabuse the public mind of an 
inveterate, and perhaps inevitable, prejudice against a doctrine 
which seems to imply that the law favors malicious defamation. 
Absolute privilege has been conceded on obvious grounds of 
public policy to insure freedom of speech where it is essential that 
freedom of speech should exist. 16 It is essential to the ends of 
justice that all persons participating in judicial proceedings (to 
take a typical class for illustration) should enjoy freedom of speech 
in the discharge of their public duties or in pursuing their rights, 
without fear of consequences. The purpose of the law is, not to 
protect malice and malevolence, but to guard persons acting 
honestly in the discharge of a public function, or in the defense 
of their rights, .from being harassed by actions imputing to them 
dishonesty and malice. 17 Freedom from vexatious litigation for 
honest participants is so important that the law will not take the 
risk of subjecting them to such danger in order that a malicious 
participant may be mulcted in damages. 18 The true doctrine of 
absolute immunity is that, in the public interest, it is not desirable 
to inquire whether utterances on certain occasions are malicious or 
not. It is not that there is any privilege to be malicious, but that, 
so far as it is a privilege of the individual, the privilege is to be 
exempt from all inquiry as to malice; the reason being that it is 
desirable that persons who occupy certain positions, as judges, 
jurors, advocates, or litigants, should be perfectly free and inde- 
pendent, and that, to secure their independence, their utterances 
should not be brought before civil tribunals for inquiry on the 
mere allegation that they are malicious. 19 The rule exists, not 
because the malicious conduct of such persons ought not to be 
actionable, but because, if their conduct were actionable, actions 

"Spalding v. Vilas (1896) 161 U. S. 483; Hemmens v. Nelson (1893) 
138 N. Y. 517; De Arnaud v. Ainsworth (1904) 24 App. D. C. 167; 
Kemper v. Fort (1907) 219 Pa. St. 85; Ramsey v. Cheek (1891) 109 N. C. 
270; Royal Aquarium v. Parkinson [1892] 1 Q. B. 431; Dawkins v. Rokeby 
(1873) L. R. 8 Q. B. 255, per Kelly, C. B.; Wason v. Walter (1868) L. R. 
4 Q- B. 73, per Cockburn, C. J.; Toogood v. Spyring (1834) 1 C. M. & R. 
181, per Parke, B.; Dawkins v. Paulet (1869) L. R. 5 0- B. 94; Thomas v. 
Bradbury, Agnew & Co. [1006] 2KB. 627. 

"Bottomley v. Brougham [1908] 1 K. B. 584, per Channell, J. 

"Williamson v. Umphray (1890) 17 R. 905. 

M Buschbaum v. Heriot (1909 Ga.) 63 S. E. Rep. 645. 

•"Bottomley v. Brougham [1908] 1 K. B. 584. 
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would be brought against them in cases in which they had not 
spoken falsely and maliciously ; it is not a desire to prevent actions 
from being brought in cases where they ought to be maintained, 
but the fear that if the rule were otherwise, numerous actions would 
be brought against persons who were acting honestly in the dis- 
charge of a duty. 20 It may be urged, of course, that a false state- 
ment, known to be untrue, and dictated by malice, should always 
be the subject of a civil remedy. But this bald method of stating 
the question assumes both the untruth and the malice. If by any 
process of demonstration, free from the defects of human judg- 
ment, the untruth and malice could be set above and beyond all 
question or doubt, there might be ground for contending that the 
law should give damages to an injured person. But this is not the 
state of things under which this question of law has to be deter- 
mined. Whether statements were in fact untrue, and whether 
they were dictated by malice, are, and always will be, open ques- 
tions, upon which opinions may differ, and which can only be re- 
solved by the exercise of human judgment. And the real question 
is whether it is proper on grounds of public policy to remit such 
questions to the judgment of a jury. The reasons against doing 
so are simple and obvious. A participant in judicial proceedings 
may be utterly free from malice, and yet in the eyes of a jury be 
open to that imputation ; or he may be cleared by the jury of the im- 
putation, and may yet have to encounter the expense and distress 
of a harassing litigation. With such possibilities hanging over his 
head, he cannot be expected to speak with that free and open mind 
which the administration of justice demands. 21 

Moreover, underlying this whole doctrine of absolute im- 
munity is the conception of an alternative remedy. Although the 
law, for reasons of public policy, denies an action for defamation, 
the occasions to which immunity applies almost always afford other 
remedies, which minimize, if indeed they do not always afford 
adequate relief for, the damage which a person defamed may have 
sustained. Of course these remedies are not uniformly available 
in all cases ; in some instances they are almost entirely lacking ; but 
it is hardly possible to conceive of a case in which there is no re- 
course of any kind against abuse. In the case of judicial proceed- 
ings, in which the rule of immunity has the widest scope, the under- 

"Munster v. Lamb (1883) 11 Q. B. D. 588, per Fry, L. J.; Moore v. 
Mfgrs. Nat. Bank (1890) 123 N. Y. 420; Rice v. Coolidge (1876) T21 
Mass. 393; McLaughlin v. Charles (1891) 60 Hun. (N. Y.) 239. 

^Dawkins v. Rokeby (1875) L. R. 7 H. L. 744, per Lord Penzance. 



ABSOLUTE IMMUNITY IN DEFAMATION. 471 

lying idea is that there is a tribunal whose proceedings are governed 
by formal methods specially designed for the orderly and efficient 
performance of the functions of those who participate in them; a 
tribunal presided over by a judge or judicial officer, specially 
equipped for his duties by character, learning and experience, who 
has the power, and, presumably, the will, to regulate and discipline 
all those who participate or appear before him. Judicial procedure 
implies notice to persons in interest, with the right to appear in 
person and by witnesses in answer to any charges that may be 
made, and the right to a formal judgment by an impartial court 
and jury. If a judge forgets his duty and demeans his high office 
he may be impeached and removed. Jurors, witnesses, counsel 
and parties litigant who overstep the bounds of decorum may be 
reprimanded, fined or punished by imprisonment, and the defama- 
tory utterance may be expunged from the record. It is true that 
punishment for contempt is in theory punishment for an indignity 
offered to the court, rather than reparation to the aggrieved person 
for the injury sustained by him. But it is a matter of common 
observation that in the proper exercise of his powers by a judge, 
the malicious abuse of their functions by parties, witnesses or coun- 
sel harms them rather than the object of their malice. Offending 
counsel may be disbarred, and, like judges, suspended from the 
exercise of their office. Parties and witnesses may be prosecuted 
for perjury for malicious defamation under oath which is germane 
to the inquiry. Finally, for a criminal charge, instituted mali- 
ciously and without probable cause, an action for malicious prose- 
cution, malicious arrest, or malicious suing out of a search warrant 
will lie. And in some jurisdictions an action lies for the malicious 
prosecution, without probable cause, of a civil action. In the case 
of defamation in legislative proceedings, the theory is substan- 
tially similar to that in judicial proceedings. An offending mem- 
ber is subject to discipline or punishment, or an apology may be 
enforced, and defamatory matter may be expunged from the record. 
While no such alternative remedies are available in the case of 
communications between executive officers concerning acts of 
state, the necessity of secrecy, upon which this immunity is based, 
indicates the very narrow range of probable disclosure and the con- 
sequent improbability of harm. 

The common law doctrine has been little disturbed by statutory 
enactment. Although the common law doctrine of absolute privi- 
lege is recognized, with slight variation in details, in all the States, 
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this familiar term is not once mentioned in any of the statutes. It 
is always clear, however, whether absolute or qualified privilege is 
referred to by the absence or presence in the statute of reference 
to the term malice. In New York, Minnesota, California, North 
Dakota, South Dakota, Arizona and Utah the statutory definition 
of privileged communications or publications 22 defines a condi- 
tionally privileged publication only. 23 In Texas the code provision 
is specific that "no statement made in the course of a legislative 
or judicial proceeding, whether true or false, although made with 
intent to injure and from malicious purposes," comes within the 
definition of libel. 24 The codes of Georgia, California, North 
Dakota, South Dakota and Oklahoma purport to give a list of 
privileged publications. The Georgia code has been construed to 
deal only with qualified privilege, leaving the common law doctrine 
of absolute privilege unimpaired. Comments of counsel, by reason 
of their inclusion in the code provisions, are therefore only condi- 
tionally privileged. 25 In California it has been decided that the 
paragraph specifying a publication "in any legislative or judicial 

^The unscientific and misleading term "communication" is almost inva- 
riably used in the statutory law. 

^New York Penal Code, §253; Minnesota Penal Code, sec 6174; Cali- 
fornia Penal Code, sec. 47; North Dakota Penal Code, sec. 6519; South 
Dakota Penal Code, sec 6519; Arizona Penal Code, sec. 412; Utah Penal 
Code, sec. 4497. The definition in the New York statute is substantially 
characteristic of them all:__"A communication made to a person entitled to, 
or interested in, the communication, by one who is also interested or 
entitled to make it, or who stood in such a relation to the former as to 
afford a reasonable ground for supposing his motive innocent, is presumed 
not to be malicious, and is called a privileged communication." 

"Texas Penal Code, Art. 641. 

^"Our Code, in section 2980, enumerates various instances of condi- 
tional privilege, but deals not at all with unconditional or absolute privi- 
lege. This is shown clearly by _the_ next section, which declares that 'in 
every case of privileged communications, if the privilege is used merely as 
a cloak for venting private malice, and not bona fide in promotion of the 
object for which the privilege is granted, the party defamed has a right of 
action.' The characteristic feature of absolute, as distinguished from con- 
ditional, privilege is, that in the former the question of malice is not open; 
all inquiry into good faith is closed. And in testing pleadings, the marks 
of absolute privilege are relevancy and materiality. Where these are want- 
ing there is no privilege, or only conditional privilege at most The Code 
does not mention pleading as a class or instance of privilege, and unless it 
had done so, we cannot suppose that it meant to change the prior law 
concerning it The terms 'every case,' in the section we have quoted, are 
to be construed, every case of conditional privilege, that is, such privilege 
as the preceding section deals with." Wilson v. Sullivan (1888) 8r Ga. 
238. See, also, Lester v. Thurmond (1874) 51 Ga. 118; Francis v. Wood 
(1885) 75 Ga. 648; Atlanta News Pub. Co. v. Medlock, 123 Ga. 714; Hen- 
drix v. Daughtry (1907) 3 Ga. App. 481. 
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proceeding, or in any other official proceeding authorized by law," 
refers to absolute privilege. 20 The presence or absence of the 
words "without malice" in this statute clearly indicates which para- 
graphs relate to absolute and which to qualified privilege. In 
Louisiana, where the decisions upon the subject of defamation 
have been confused and conflicting, it has been held in a recent 
case that the English law of absolute protection does not prevail, 
and that the foundation and measure of liability for defamatory 
publications in judicial proceedings (so- far at least as parties are 
concerned) are found in the general prohibition against doing harm 
to others. 27 Special provision is also made in that State with 
respect to defamatory statements by counsel. 28 In England statu- 
tory enactments with reference to the subject have been scarcely 
more important or successful. In 1840 the decision in the famous 
case of Stockdale v. Hansard 29 was overcome by conferring abso- 
lute immunity for any report, paper, votes or proceedings of either 
House of Parliament, published by order or under the authority of 
such House, or any correct and complete copy thereof by whom- 
soever published. 30 By a section of the Law of Libel Amendment 
Act of 1888 it was provided that "a fair and accurate report in any 
newspaper of proceedings publicly heard before any court exer- 
cising judicial authority shall, if published contemporaneously with 
such proceedings, be privileged." 31 Whether this provision con- 
fers absolute immunity is an open question, upon which there is a 

"Hollis v. Meux (1886) 69 Cal. 625 (specifications by an attorney in 
opposition to insolvent's discharge, alleging fraud). Followed in Ball v. 
Rawles (1892) 93 Cal. 222, and in Duncan v. Atchinson, T. & S. F. R Co. 
(1896) 72 Fed. Rep. 808. The case of Hollis v. Meux, supra, is hopelessly 
confused in its terminology, but the actual decision is clear in its exclusion 
of malice. The California Code provision is copied in the Civil Codes 
of North Dakota (sec. 2530), South Dakota (sec. 2530), and Oklahoma 
(stat 1893, ch. 60, sec. 22). 

"Article 2315 of the Louisiana Code. The Louisiana cases are re- 
viewed in Lescale v. Joseph Schwartz Co. (1905) 116 La. 293. 

a Provididing that no client or other person shall be held responsible 
for any defamatory words uttered by his attorney. Voorhees Rev. St., sec 
3642. The immunity of a witness in a judicial proceeding is not affected 
by § 1004 of the Mississippi Code, which provides that "all words which 
from their usual construction and common acceptation are considered as 
insults, and lead to violence and breaches of the peace, shall hereafter be 
actionable." "Justice and the cause of good government would suffer 
were it otherwise." Verner v. Verner (1886) 64 Miss. 321. The same 
rule has been announced in Virginia, Chaffin v. Lynch (1887) 83 Va. 106; 
(1888) 84 ib. 884. 

3 (1839) 9 A. & E. 1. 

"3 & 4 Vict, c 9. 

"Si & 52 Vict., c. 64, 5. 3- 
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difference of opinion. 32 It is argued that in the absence of any 
restriction the privilege must be taken to be absolute; otherwise, 
the Act is meaningless, for fair and accurate reports of judicial 
proceedings, whether published in a newspaper or not, were privi- 
leged at common law. 

Judicial Proceedings. 

Absolute immunity attaches to defamatory matter published by 
any judge or judicial officer, juror, witness, party or counsel, in 
the course of and with reference to any judicial proceeding. The 
immunity of some of these participants in judicial proceedings was 
established by judicial decision as early as the sixteenth century, 
and in 1772 Lord Mansfield announced the comprehensive rule: 
"Neither party, witness, counsel, jury, nor judge can be put to an- 
swer, civilly or criminally for words spoken in office." 33 The nature 
and scope of the rule thus applied may now be examined in detail. 

The immunity of a judge, 34 or other judicial officer, 35 rests upon 
the most obvious grounds of public policy. It is designed to 
secure their complete independence. It is essential in all courts 
that the judges who are appointed to administer the law should be 
permitted to administer it under the protection of the law, inde- 
pendently and freely, without favor and without fear of conse- 
quences. How could a judge so exercise his office if he were in 
daily fear of having actions brought against him, and of having 
the mode in which he administered justice submitted to the deter- 
mination of a jury? Under such a rule, as Lord Stair said, "no 
man but a beggar or a fool would be a judge." 36 The true respon- 

M For the argument in favor of absolute privilege see Bower, Action- 
able Defamation, 431-433; contra, Odgers on Libel and Slander (4th ed.), 
306, 307. 

M R. v. Skinner (1772) Lofft 55. 

"Scott v. Stansfield (1868) L. R. 3 Ex. 220 (judge of a County Court 
reflecting upon a party litigant) ; Primrose v. Waterson, 4 F. (Sc.) 783 
(magistrate reflecting upon the conduct of the father of a minor on trial) ; 
Miller v. Hope (1824) 2 Shaw, Sc. App. Cas. 125 (judge denouncing con- 
duct of counsel) ; Childs v. Voris (1897) 6 Ohio S. & C. PL Dec. 75 (words 
used by judge in assigning counsel to defend a prisoner) ; Aylesworth v. 
St. John (1881) 25 Hun (N. Y.) 156 (communication added by a justice 
of the peace to his return on appeal from his decision) ; R. v. Skinner 
(1772) Lofft 55 (chairman of quarter sessions reproving a jury) ; Ken- 
dillon v. Maltby (1842) 1 Car. & M. 402 (magistrate reflecting on a con- 
stable's credibility) ; Law v. Llewellyn [1906] 1 K. B. 487 (chairman of 
justices characterizing a withdrawn prosecution as attempted blackmail). 

"Thomas v. Churton (1862) 2 B. & S. 475 (coroner in his address to 
the jury calumniating a witness) ; Jekyll v. Moore (1806) 6 Esp. 63 (mem- 
ber of a court martial reflecting on the conduct of the prosecutor). 

M Miller v. Hope, supra. 
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sibility of all judges depends upon the constitutional checks which 
are provided against the abuse of judicial powers. It would seem, 
indeed, that the immunity of judges for defamatory words follows 
necessarily from their undoubted freedom from civil action for their 
judicial acts. 37 And the only difference between superior and in- 
ferior judges consists in the extent of their respective jurisdic- 
tions. 38 

Jurors are judicial officers, and their immunity rests upon the 
same grounds of public policy. They participate in judicial pro- 
ceedings as a public duty, in obedience to the requirement of law. 
Within the limits of their functions they possess powers which re- 
quire the exercise of deliberation and judgment, and while so act- 
ing they are entitled to absolute immunity. 39 

"Miller v. Hope (1824) 2 Shaw Sc App. Cas. 125: "I can discover no 
ground for the distinction endeavored to be drawn between language used by 
a judge upon the bench and any other judicial act." Anderson v. Gorrie 
[1895] 1 Q. B. 668, per Esher, M. R.: "To my mind there is no doubt 
that the proposition is true to its fullest extent, and that no action lies 
for acts done or words spoken by a judge in the exercise of his judicial 
office." The same inference may be drawn from Scott v. Stansfield 
(1868) L. R. 3 Ex. 220. 

For the exemption from liability for judicial acts see, generally, Yates 
v. Lansing (1810) 5 Johns. (N. Y.) 282; Bradley v. Fisher (1871) 13 
Wall. (U. S.) 335; Pratt v. Gardner (1848) 2 Cush. (Mass.) 63; Ander- 
son v. Gorrie |"i895l r Q. B. 668; Fray v. Blackburn (1863) 3 B. & S. 
576; Taaffe v. Downes (1815) 3 Moo. P. C. 36, n.; Floyd v. Barker (1607) 
12 Rep. 23. 

"Anderson v. Gorrie |"i8o5l 1 Q. B. 668; Pratt v. Gardner (1848) 
2 Cush. (Mass.) 63; Cottam v. Oregon City (1899) 98 Fed. 570. The 
distinction between the position of a superior and a subordinate judge 
advanced by Lord Wynford in Allardice v. Robertson (1830) 1 Dow 
(N. S.) 49s, has been repudiated both in England and in Scotland. Law 
r. Llewellyn [1906] 1 K. B. 487; Williamson v. Umphray (1890) 17 R 90s; 
Primrose v. Waterson (1902) 4 F. 783. "For my own part, I can see no 
reason why a subordinate judge should not have the same measure of protec- 
tion as that which is accorded to the Supreme Courts. The true- responsi- 
bility of all judges depends upon the constitutional checks which are provided 
against the abuse of their office, and it is certainly true that these checks 
are more simple and more easily applied the lower, you descend in the 
scale of judicature." Primrose v. Waterson, supra. 

"Dunham v. Powers (1869) 42 Vt. I (where a juror in the consultation 
room asserted that the plaintiff in the case under consideration was a liar 
and had defrauded an insurance company). See, also, the general statement 
in Hoosac Tunnel Dock & Elevator Co. v. O'Brien (1884) 137 Mass. 424; 
O'Donaghue v. McGovern (1840) 23 Wend. (N. Y.) 26; Clemmons v. 
Danforth (1895) 67 Vt. 617; R. v. Skinner (1772) Lofft 55- Of course the 
rule applies to grand and petit jurors alike. But a grand jury has no power 
to present to the court otherwise than by indictment ; hence a report charg- 
ing an officer with malfeasance is not absolutely protected. Rector v. 
Smith (i860) n la. 302. 

As in the' case of judges, the exemption from civil action extends to all 
their official acts. Turpen v. Booth (1880) 56 Cal. 6s; Hunter v. Mathis 
(1872) 40 Ind. 356; Engelke v. Chouteau (1889) 98 Mo. 629; Sidener v. 
Russell (1889) 34 HI. App. 446; Thornton v. Marshall (1892) 92 Ga. 548; 
Ullman v. Abrams (1873) 9 Bush (Ky.) 738. 
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The necessity of enforcing the attendance of witnesses, and of 
securing from them a full disclosure of facts, involves as one of 
the fundamental requirements of the administration of justice 
that they should be free from actions for defamation in respect to 
the evidence which they give. 40 Their function differs from that 
of judicial officers ; they exercise no discretion or judgment. But 
they perform a service of the highest value in the full and fearless 
disclosure of the facts upon which a just judgment is based; and 
every consideration of public policy requires that they should be 
as fearless in testifying as judge and jury are independent in 
weighing their testimony. It is immaterial that testimony is given 
voluntarily. 41 The object of process is merely to secure attend- 

"Hunckel v. Voneiff (1888) 69 Md. 179; Calkins v. Sumner (i860) 13 
Wis. 215; Sheppard v. Bryant (1906) 191 Mass. 591; Laing v. Mitten 
(1904) 185 Mass. 233; Niven v. Boland (1900) 177 Mass. n; Wright v. 
Lothrop (1889) 149 Mass. 395; Cooper v. Phipps (1893) 24 Ore. 357; 
Hutchinson v. Lewis (1881) 75 Ind. 55; Baldwin v. Hutchinson (1893) 
8 Ind. App. 454; Crecilius v. Bierman (1894) 59 Mo. App. 513; Lamberson 
v. Long (1896) 66 Mo. App. 253; Steinecke v. Marx (1881) 10 Mo. App. 
580; McLaughlin v. Charles (1891) 60 Hun. (N. Y.) 239; Perkins v. 
Mitchell (i860) 31 Barb. (N. Y.) 461 ; White v. Carroll (1870) 42 N. Y. 
161, as explained in Marsh v. Ellsworth (1872) 50 N. Y. 309; Newfield v. 
Copperman (1877) 42 N. Y. Super. Ct. 302; Chambliss v. Blau (1899) 127 
Ala. 86; Sembree v. Thompson (Ky. 1907) 103 S. W. 374; Hendrix v. 
Daughtry (1907) 3 Ga. App. 481 ; Buschbaum v. Heriot (Ga. 1909) 63 S. E. 
645; Barnes v. McCrate (1851) 32 Me. 442; Smith v. Howard (1869) 28 la. 
51; Acre v. Starkweather (1898) 118 Mich. 214; McDavitt v. Boyer (1897) 
169 111. 475; McNabb v. Neal (1899) 88 111. App. 571; Fagan v. Pries 
(1889) 30 111. App. 236; Cooley v. Galyon (1902) 109 Tenn. 1; Shadden v. 
McElwee (1887) 86 Tenn. 146; Liles v. Gaster (1885) 42 Ohio St. 631; 
Emerman v. Bruder (1897) 7 Ohio Dec. 311 ; Wilson v. Whitacre, 4 Ohio C. 
P. 15; Terry v. Fellows (1869) 21 La. Ann. 375; Watson v. M'Ewan [1005] 
A. C. 480; Seaman v. Netherclift (1876) 2 C. P. D. 53; Dawkins v. Rokeby 
(1875) L. R. 7 H. L. 744; Gaffin v. Donnelly (1881) 6 Q. B. D. 307; 
Kennedy v. Hilliard (i860) 10 Ir. C. L. Rep. 195; Astley v. Younge (1759) 
2 Burr. 807; Henderson v. Broomhead (1859) 4 H. & N. 569; Revis v. 
Smith (1856) 18 C. B. 126; Doyle v. O'Doherty (1842) I Car. & M. 418; 
Barratt v. Kearns [1905] 1 K. B. 504; Gompas v. White (1889) 6 Times 
L. R. 20. 

Some of these cases involved testimony by parties in interest, as to 
which the considerations of public policy upon which immunity is based are 
those which relate to parties rather than to witnesses. The above list, as 
well as those which follow, includes cases in which the rule for which they 
are cited was stated or recognized although it may not have been applied 
in the actual decision. Some of the most valuable discussions of the law 
relating to immunity, which have been continually cited in subsequent 
cases as authoritative, were really obiter. The repetition of cases in the 
lists relating to various participants is due to the fact that a person may 
appear in different capacities. 

"Beggs v. McCrea (1901) 62 App. Div. (N. Y.) 39; Buschbaum v. 
Heriot (Ga. 1909) 63 S. E. Rep. 645; Harris v. Reams (i860) 2 Ohio Dec. 
(Reprint) 281. See, also, Burke v. Ryan (1884) 36 La. Ann. 951 ; Perkins v. 
Mitchell (i860) 31 Barb. (N. Y.) 461; Wilson v. Whitacre (1889) 4 Ohio 
C. C. 15. The commonest cases of voluntary testimony are affidavits. Many 
of the cases cited above were of this kind. Preliminary proceedings of all 
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ance, and a witness who gives his testimony voluntarily is perform- 
ing a public function no less than when he testifies upon compul- 
sion. Nor need the testimony necessarily be under oath. 42 

The absolute immunity of parties litigant 43 rests upon the public 
policy which deems it desirable that all suitors, whether malicious 
and bold, or conscientious and timid, should have free access to 
the conscience of the State with whatever complaint they choose to 
make. This is necessary to a thorough and searching investiga- 
tion of the truth. Should the parties to a cause be placed in fear 

kinds afford another illustration, such as statements made to counsel by- 
proposed witnesses, as in Watson v. M'Ewan [1305] A. C. 480; Youmans 
v. Smith (1897) 153 N. Y. 219. But a voluntary affidavit made when no 
cause is pending is, of course, unprotected. Maloney v. Bartley (1812) 3 
Camp. 210. 

"Dawkins v. Rokeby (1875) L. R. 7 H. L. 744 (where the evidence was 
not only not under oath, but the court of inquiry was without power to ad- 
minister an oath) ; Barratt v. Kearns [1905] 1 K B. 504 (where it was 
held that although the tribunal erred in failing to take the evidence under 
oath, that did not affect the privilege of a witness) ; Wright v. Lathrop 
(1889) 149 Mass. 385 (where it is said that a person may have been treated 
as a witness by a legislative committee although he was not sworn). 

"Pleadings : Johnson v. Brown (1878) 13 W. Va. 71 ; Myers v. Hodges 
(1907) S3 Fla. 197; Bartlett v. Christhilf (1888) 69 Md. 219; Jones v. 
Brownlee (1901) 161 Mo. 258; Harlow v. Carroll (1895) 6 App. D. C. 128; 
Wilson v. Sullivan (1888) 81 Ga. 238; McLaughlin v. Cowley (1879) 127 
Mass. 316; Gilbert v. People (1845) 1 Denio (N. Y.) 41; Moore v. Mfgrs. 
Nat'I Bank (1890) 123 N. Y. 420; Link v. Moore (1895) 84 Hun. (N. Y.) 
118; Dada v. Piper (1886) 41 Hun. (N. Y.) 254; Prescott v. Tonsey (1886) 
53 N. Y. Super. Ct. 56; King v. McKissick (1903) 125 Fed. 215; McGehee 
v. Ins. Co. (1902) 112 Fed. 853; Union Mutual Life Ins. Co. v. Thomas 
(1897) 83 Fed. 803; Duncan v. Atchinson T. & S. F. R Co. (1896) 72 Fed. 
808; Sherwood v. Powell (1895) 61 Minn. 479; Wilkins v. Hyde 
(1895) 142 Ind. 260; Kemper v. Fort (1907) 219 Pa. St. 85; Torrey v. 
Field (1838) 10 Vt. 353; Ash v. Zwietusch (1896) 159 HI- 455; Burdett v. 
Argile (1900) 94 111. App. 171; Strauss v. Myer (1868) 48 111. 385; Runge 
v. Franklin (1889) 72 Tex. 585; Abbott v. Nat'l Bank of Commerce (1899) 
20 Wash. 552; Ball v. Rawles (1892) 93 Cal. 222; Hollis v. Meux (1886) 
69 Cal. 625; Wyatt v. Buell (1874) 47 Cal. 624; Hartung v. Shaw (1902) 
130 Mich. 177; Lea v. White (1856) 4 Sneed (Tenn.) in; Crockett v. 
McLanahan (1902) 109 Tenn. 517; Bailey v. Dodge (1882) 28 Kan. 72; 
Lanning v. Christy (1876) 30 Oh. St. 115; Monroe v. Davis (1904) 118 
Ky. 806; Gaines v. Aetna Ins. Co. (1898) 104 Ky. 695; Forbes v. Johnson 
(1850) II B. Mon. (Ky.) 48, 51; Bottomley v. Brougham [1908] 1 K. B. 
584; Wellon v. Dobinet (1618) Cro. Jac. 432; Ram v. Lamley (1633) 
Hutt 113. 

Oral comments: Clemmons v. Danforth (1895) 67 Vt. 617; Nissen v. 
Cramer (1889) 104 N. C. 5745 Hastings v. Lusk (1839) 22 Wend. (N. Y.) 
410; Kean v. McLaughlin (1816) 2 S. & R. (Pa.) 469; Badgley v. Hedges 
(1807) 2 N. J. L. 233. 

Affidavits: Garr v. Selden (1850) 4 N. Y. 91; Beggs v. McCrea (1906) 
62 App. Div. (N. Y.) 39; Warner v. Paine (1848) 2 Sandf. (N. Y.) 195; 
Conley v. Key (1895) 98 Ga. 115; Hart v. Baxter (1881) 47 Mich. 108; 
Hawk v. Evans (1889) 76 la. 593; Spaids v. Barrett (1870) 57 111. 289; 
Rail v. Donnelly (1894) 56 111. App. 425; Hibbard v. Ryan (1892) 46 111. 
App. 313; Burke v. Ryan (1884) 36 La. Ann. 951; Harris v. Reams (i860) 
2 Oh. Dec. (Reprint) 281; Astley v. Younge (1759) 2 Burr 807. 
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of suits for libel or slander for reflections cast upon parties or 
others, and their defense to such suits depend either on the truth 
of what was said, or their ability to satisfy a jury that it was 
not said with malice, the trial of civil causes would be far less likely 
to lead to correct results than where such embarassment was not 
felt. Perfect freedom to say in their pleadings whatever the 
parties choose to bring to the consideration of the court or jury 
tends obviously to promote the intelligent administration of justice. 
The attainment of this result is of much greater importance than 
the prevention of evils arising from reflections on parties or others 
in the course of an action. Such reflections, if unfounded, gener- 
ally produce no lasting injury, since their injustice will almost in- 
variably be made apparent during the trial. Besides, the proper 
exercise of the powers of the presiding judge will in most, if not 
all, cases prevent abuse. 44 The immunity looks, therefore, to the 
free and unfettered administration of justice, though as an inci- 
dental result it may in some instances afford protection to the 
malignant defamer. Where the statements are knowingly false, 
it is better to leave the party injured to the redress which the 
criminal courts afford than to open the door for the institution of 
civil suits which may be successfully used as an efficient means 
to obstruct the full and fearless pursuit and administration of jus- 
tice ; 45 in other words, the inconvenience to the individual must yield 
to the public good. 46 

In its application to parties litigant the doctrine of absolute 
immunity has not, however, commanded universal assent. 47 In 
Louisiana, after much conflict of opinion, it has finally been deter- 
mined that allegations in pleadings are not privileged unless 

"Johnson v. Brown (1878) 13 W. Va. 71; Wilson v. Sullivan (1888) 
81 Ga. 238. 

"Bartlett v. Christhilf (1888) 69 Md. 219. 

"Kemper v. Fort (1907) 219 Pa. St. 85. 

"Admitting the authority, but doubting the rationale, of the rule, Red- 
field, J., in Torrey v. Field (1838) 10 Vt. 353: "It is said to have been 
adopted so that the poor, the humble, the unprotected and defenceless, 
might come fearlessly into the courts of justice, without being intimidated 
by the possible chance of being sued for libel or slander, by one of such 
power, wealth or influence as to make the contest too unequal to be 
hazarded. We could well suppose a condition of society of such unequal 
relations of ranks and castes, as to require some such immunity to protect 
the humble against the mighty. But I must conclude that the rule in its 
broadest extension, is more applicable elsewhere than there. The rule 
is, indeed, not a little creditable to the character of the courts of that 
country, from which we derive most of our precedents in jurisprudence, 
but it does seem to argue a state of society never to be too much deprecated." 
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founded on probable cause; 48 in other words, averments in judicial 
proceedings are conditionally privileged. 48 In Scotland, also, pub- 
lications by parties litigant are only conditionally protected. 80 The 

"Lescale v. Joseph Schwartz Co. (1905) 116 La. 293; (1907) 118 ib. 
718: "From the foregoing review the admission must be made that our 
jurisprudence is in an unsatisfactory state on this question. But the 
general result may fairly be said to be that an allegation is not privileged 
unless founded on probable cause. Dealing with the question as if it 
were res nova, we have, in the first place, the statute: 'Every act what- 
ever of man that causes damage to another obliges him by whose fault 
it happened to repair it.' And we have, in the next place, the jurispru- 
dence of the country from whose laws that statute was borrowed, inter- 
preting it as having application to every case where there has been either 
intentional fault or gross unintentional fault. * * * Why should there 
be responsibility for bringing a suit without probable cause, and yet none 
for making without probable cause an allegation in the suit? Will the law 
hold a litigant answerable for the mere vexation or trouble he may cause 
his adversary by instituting a suit against him without probable cause, and 
yet privilege him to destroy utterly the reputation of the same adversary 
without probable cause if only he does it by means of relevant allegations in 
a suit? We imagine not, and that, as much for his allegations as for the 
suit itself, the litigant ought to show probable cause, or else, be answer- 
able for the consequences. * * * It is said that unless the litigant is 
allowed the privilege of defamation he will be hampered in the prosecu- 
tion, or defense, of his rights. We do not so believe. It cannot be that 
a litigant is hampered by being debarred from relying upon statements 
for which there is not probable cause and which he himself knows to 
be false. A litigant should speak the truth, the whole truth, and nothing 
but the truth to the court; and the least that can be required of him 
is that he shall not speak that which he not only knows to be false, but 
which he cannot show to have even the color of truth. Much more 
hammered would the litigant be, we imagine, if he were required to swear 
to his pleadings :*;ider penalty of going to the penitentiary for perjury 
if he swore falsefy. And yet this is what he is required to do in many 
States." 

"But in the contemporaneous case of Dunn v. Southern Insurance Co. 
(1906) 116 La. 431, the scope of the foregoing opinion seems to be con- 
siderably limited. "Article 2315 of the Civil Code_ is invoked by the 
plaintiff. While the importance of observing its spirit cannot be over- 
estimated, none the less, in the nature of things, averments in judicial 
proceedings that are pertinent to the issue, made without malice, are 
protected. The article cited is intended to protect personal rights, while 
the rule in question is intended to protect the interest of the public." 

The term probable cause was frequently used in the earlier cases of 
defamation both in England and in this country, but is now seldom met 
with. It is still used in Tennessee, however, where it has been thus 
defined: "The pertinency of the matter to the occasion is that which is 
meant by probable cause; and probable cause is, in this class of abso- 
lutely privileged publications, what bona fides is to the class of condi- 
tionally privileged communications, which we have seen are protected 
unless. there is malice in fact." Lea v. White (1856) 4 Sneed (Tenn.) 
in. 

"Williamson v. Umphray (1890) 17 R. 905; Primrose v. Waterson (1902) 
4 F. 783. "It is no doubt the privilege of every member of the community 
to submit his claims, or supposed claims, to judicial decision, and to support 
them by all available allegation and argument, and if he fail he will 
be subject to no greater penalty than the ordinary poena temera litigantium. 
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rule is based not merely upon a distinction between the privilege of 
a litigant and his counsel, but also on the view that public policy 
does not require the same absolute freedom of speech in the case 
of one who comes into court merely to advance his own private 
interest as in the case of those who, to a greater or less extent, 
discharge a public function. 

The rule of immunity applies with particular force to complaints 
in criminal actions. 51 A distinction is to be observed, however, 
between a formal presentation of facts constituting the basis of a 
criminal prosecution, and the informal communication of rumors 
or suspicions. The latter are only conditionally protected. 52 Im- 
munity in criminal cases is also enforced by the rule of evidence 
that information concerning the commission of a crime is a privi- 

But he does not come into court in the discharge of any public function, 
or for any other purpose than to advance his own private interests. He 
is entitled to a certain freedom of speech, and may with impunity say 
many things which may be painful and injurious to his opponents or to 
third parties. But if he descends to false statements, known to himself 
to be false, and makes these, not for the legitimate purpose of maintain- 
ing his suit, but for the gratification of his own spite and malice, I am 
quite unable to see how any useful end of public policy can be promoted 
by a rule protecting him from an action for defamation. On the contrary, 
such a rule would in my opinion, operate against sound public policy 
by encouraging evil minded persons to raise or defend actions in which 
they are hopelessly wrong on the merits, for the mere purpose of grati- 
fying their own malice without fear of consequences. In accordance with 
this view of public policy and expediency, there is a series of cases decided 
in this court where for false statements, known to the litigant to be false, 
and maliciously made, the litigant has been made answerable in an action 
of defamation, while his counsel, who repeated and relied on these state- 
ments in maintaining his client's cause, has not been sought to be made 
liable. * * * [The rule stated in Munster v. Lamb as being applicable 
to parties as well as counsel] is inconsistent with the law and settled 
practice of this country, and with the considerations of public policy on 
which the whole of this branch of law in both countries is professedly 
founded." Williamson v. Umphray, supra, per Inglis, Lord President. 

"Francis v. Wood (1885) 75 Ga. 648; Laing v. Mitten (1904) 185 
Mass. 233; Morrow v. Wheeler & Wilson Mfg. Co. (1806) 165 Mass. 349; 
Graham v. Cass Circuit Judge (1896) 108 Mich. 425; Saunders v. Rollin- 
son (1848) 2 Strobh. (S. C.) 447; Vogel v. Gruaz (1884) no U. S. 311. 
"The foundation of this principle is the necessity of preserving the due 
administration of public justice. Few would be found to accuse if the 
institution of an unsuccessful prosecution subjected the prosecutor to an 
action for words spoken or written." Hartsock v. Reddick (1842) 6 
Blackf. (Ind.) 255. "The right of the private citizen who assists in 
putting in motion the course of justice, and the right of the officers con- 
cerned in the administration of justice, stand upon the same ground." 
In re Quarles (1894) 158 TJ. S. 532. The same rule applies, of course, 
to an affidavit for a search warrant (Vausse v. Lee (1833) 1 Hill (S. C.) 
197: Bailey v. Dodge (1882) 28 Kan. 72; Warder v. Whalen (1890) 8 
Pa. Co. Ct. 660), or for a distress warrant (Bailey v. Dean (1848) 5 
Barb. (N. Y.) 297). 

"Miller v. Nuckolls (1905) 76 Ark. 485. See, also, Reid v. McLendon 
(187S) 44 Ga. 156. 
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leged communication. 53 In a single case in Tennessee it was held 
that "a distinction should be taken between statements made in the 
course of judicial proceedings relative to the parties thereto and 
those which relate to strangers to the record ; and that the protec- 
tion of private character, as well as the peace of society, require 
that imputations against persons having no connection with the 
judicial proceeding should, even when properly relating to such 
proceeding, be considered as falling within the class of condition- 
ally privileged publications." 54 But this case has not been fol- 
lowed in Tennessee, 55 and it is the accepted doctrine elsewhere that 
pertinent allegations or utterances in judicial proceedings, whether 
relating to parties to the suit or to strangers are absolutely pro- 
tected. 68 The distinction suggested could not be made without 
disregarding the public policy upon which the general rule de- 
pends. The majority of witnesses are not parties to the cause in 
which they testify, and facts in relation to other strangers to the 
litigation often become the subject of necessary inquiry. In fact, 
there are so many cases in which the rights and characters of per- 
sons who are not parties to a suit become collaterally the subject 
of inquiry, and the right to make such inquiry so unquestionable, 
that no good reason can be given for making the exception so long 
as the general rule itself is maintained. It is also to be observed, 
in connection with the immunity of litigants, that, inasmuch as its 
object is to promote free access to the courts, the fact that a 
pleading is deficient in form or in substance does not deprive it of 
immunity. If the court has jurisdiction of the subject matter and 
of the parties, it is immaterial, so far as immunity is concerned, 
that the complaint fails to state a cause of action. 57 

"Worthington v. Scribner (1872) 109 Mass. 487; Vogel v. Gruaz (1884) 
no U. S. 311; In re Quarles (1895) 158 U. S. 532. This rule of evidence 
will be discussed in another part of this article in connection with ex- 
ecutive proceedings. 

"Ruohs v. Backer (1871) 6 Heisk (Tenn.) 395- 

K Cooley v. Galyon (1902) 109 Tenn. 1. 

"Jones v. Brownlee (1901) 161 Mo. 258; Johnson v. Brown (1878) 
13 W. Va. 71; Lauder v. Jones (1904) 13 N. D. 525, 554; Cooper v. 
Phipps (1893) 24 Ore. 357, 22 L. R. A. 836; Blakeslee v. Carroll (1894) 
64 Conn. 223; Hutchinson v. Lewis (1881) 75 I"d. 55; Shinglemeyer v. 
Wright (1900) 124 Mich. 230, 50 L. R. A. 129. See, also, Henderson v. 
Broomhead (1859) 4 H. & N. 569. and Link v. Moore (1895) 84 Hun 
(N. Y.) 118. 

■"Wilson v. Sullivan (1888) 81 Ga. 238; Dada v. Piper (1886) 41 Hun. 
(N. Y.) 254; Garr v. Selden (1850) 4 N. Y. 91; Jones v. Brownlee (1901) 
161 Mo. 258. 
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The immunity of counsel, 08 or any other person lawfully exercis- 
ing the functions of advocacy, 00 rests in general on the same basis 
as that of the litigant whom he represents. 00 Having regard to 
the exercise of his functions as an officer of the court, he is more 
in need of protection than his client. To subject him to actions for 
defamation would fetter and restrain him in the fearless discharge 
of the duty which he owes to his client, and which the successful 
administration of justice demands. Courts of justice necessarily 
partake of human infirmities in relying upon the testimony of fal- 
lible witnesses. To test the credibility of witnesses, rules of pro- 
cedure have been formulated for the purpose of discovering whether 
they have told the truth, or whether from defects of memory, or 
from imperfect observation, or from a settled design to suppress 
or pervert the truth, they have withheld, or made false statements 
of, material facts. In carrying these rules into effect, the aid of 
counsel is relied upon ; and to make such aid effective great latitude 
must necessarily be allowed to counsel, not only in the examina- 

ra Hastings v. Lusk (1839) 22 Wend. (N. Y.) 410; Youmans v. Smith 
(1897) 153 N. Y. 214, 219; Sickles v. Kling (1901) 60 App. Div. (N. Y.) 
515; 31 Misc. 289; Marsh v. Ellsworth (1872) 50 N. Y. 309; Ring v. 
Wheeler (1827) 7 Cow. (N. Y.) 725; Hoar v. Wood (1841) 3 Mete. 
(Mass.) 193; Mower v. Watson (1839) n Vt, 536; Maulsby v. Reif snider 
(1888) 69 Md. 143; Shelfer v. Gooding (1855) 47 N. C. 175; Carpenter 
v. Ashley (1906) 148 Cal. 422; McDavitt v. Boyer (1897) 169 111. 475; 
Stewart v. Hall (1895) 83 Ky. 375; Jennings v. Paine (1856) 4 Wis. 
358; Monroe v. Western Lumber Co. (1897) 49 La. Ann. 594; Stackpole 
v. Hennen (1828) 6 Martin, N. S. (La.) 481; Munster v. Lamb (1883) 
11 Q. B. D. 508; Hodgson v. Scarlett (1818) 1 B. & Aid. 232; Mackay v. 
Ford (i860) 5 H. & N. 702; Brook v. Montague (1606) Cro. Jac. 90; 
Higginson v. O'Flaherty (1854) 4 Ir. C. L. R. 125; Needham v. Dowling 
(184S) 15 L. J., C. P. 9- 

^Williamson v. Umphray (1890) 17 R. 905 (an agent performing the 
duties of counsel) ; Shelfer v. Gooding (1855) 47 N. C. 17s (a master acting 
as counsel for his slave). The commonest instance is that of a party con- 
ducting his own case. McDavitt v. Boyer (1897) 169 111. 475; Hastings 
v. Lusk (1839) 22 Wend. (N. Y.) 410. 

M "I am not inclined to believe that there is any good ground of dis- 
tinction, as to the extent of this privilege, between counsel and client. 
Principle and authority seem to concur in requiring that the privilege 
of the one should be coextensive with that of the other. The counsel 
is but the agent of the client, and in that capacity, only, could claim 
any protection." Mower v. Watson (1839) 11 Vt. 536, per Redfield, J. 
Hoar v. Wood (1841) 3 Mete. (Mass.) 193; Johnson v. Brown (1878) 
13 W. Va. 71; Ring v. Wheeler (1827) 7 Cow. (N. Y.) 725; Gilbert 
v. People (1845) 1 Denio (N. Y.) 41; Warner v. Paine (1848) 2 Sandf. 
(N. Y.) 195; Hastings v. Lusk (1839) 22 Wend. (N. Y.) 410;" Harlow 
v. Carroll (1895) 6 App. D. C. 128; Maulsby v. Reif snider (1888) 69 Md. 
143; Stackpole v. Hennen (1828) 6 "Martin N. S. (La.) 481; Shelfer v. 
Gooding (1855) 47 N. C. 175; Vigours v. Palmer (1807) 1 Browne (Pa.) 
40; McNabb v. Neal (1899) 88 HI. App. 571; Marsh v. Ellsworth (1872) 
50 N. Y. 309; Myers v. Hodges (1007) 53 Fla. 197. 
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tion of witnesses, but in commenting upon their testimony and their 
demeanor in testifying. In this way alone can the court and jury 
be assured of having their attention called to every consideration 
having a tendency to enable them to arrive at a just determination. 01 
In Georgia, by statute, counsel are only conditionaly privi- 
leged. 62 In Louisiana, in an early case, the rule was announced 
that counsel were protected for everything they may say which is 
pertinent to the cause if they are instructed by their client to say 
it, and under the presumption that counsel spoke according to the 
instructions from his client, who was present at the trial, the client 
was held responsible for the utterances of his counsel. 63 Ap- 
parently in consequence of the decision, 04 it was enacted by statute 
that no client or other person shall be held responsible for the de- 
famatory utterances of his attorney, but the attorney shall be him- 
self liable. 65 But this statute has been held to apply only to oral 
utterances, not to pleadings. 66 Inasmuch as counsel and client 
stand upon the same footing, counsel have frequently been sued 
together with their client, 67 or instead of their client, 68 with re- 
spect to pleadings or affidavits which they had signed or otherwise 
published. 

Inasmuch as judicial proceedings afford the earliest, most ob- 
vious, and most complete instance of the application of the rule of 
immunity, and have moreover supplied the analogies upon which 
the further development of the rule has been based, it is material 

"Shelter v. Gooding (1855) 47 N. C. 175; Hoar v. Wood (1841) 3 
Mete. (Mass.) 193. 

ra Among the publications specified as privileged communications, which 
the courts have construed to mean conditionally privileged, are: "Com- 
ments of counsel, fairly made, on the circumstances of his case, and the 
conduct of the parties in connection therewith." Civil Code, Sec. 3840, 
par. 5. Atlanta News Publishing Co. v. Medlock (1905) 123 Ga. 714; 
Lester v. Thurmond (1874) 51 Ga. 118. 

"Stackpole v. Hennen (1828) 6 Martin, N. S. (La.) 481. 

"Monroe v. Western Lumber Co. (1897) 49 La. Ann. 594. 

"Voorhies' Rev. St., Sec. 3642. 

"Monroe v. Western Lumber Co., supra. 

"Union Mutual Life Insurance Co. v. Thomas (1897) 83 Fed. 803; 
Harlow v. Carroll (1895) 6 App. D. C. 128; Abbott v. National Bank of 
Commerce (1899) 20 Wash. 552; Conley v. Key (1895) 98 Ga. 115; Pres- 
cott v. Tousey (1886) 53 N. Y. Super. Ct. 56. 

"Gilbert v. People (184s) 1 Denio (N. Y.) 41; Youmans v. Smith (1897) 
153 N. Y. 214; Dada v. Piper (1886) 41 Hun (N. Y.) 254; McLaughlin 
v. Cowley (1879) 127 Mass. 316; Hyde v. McCabe, 100 Mo. 412; Hollis 
v. Meux (1886) 69 Cal. 625. 
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to consider the nature of a judicial proceeding. 09 Any trial or in- 
quiry before a court of justice, or any other tribunal exercising by 
virtue of lawful authority judicial functions as a court, is a judicial 
proceeding. 70 The distinction between judicial and merely ad- 

The Texas Penal Code, Art. 641, provides: "No statement made in 
the course of a legislative or judicial proceeding, whether true or false, 
although made with intent to injure and from malicious purposes, comes 
within the definition of libel." Publications made in judicial proceedings 
are among the privileged publications specified in California Civil Code, 
Sec. 47, par. 2; North Dakota Civil Code, Sec. 2530, par. 2; South Dakota 
Civil Code, Sec. 2530, par. 2; Oklahoma Statutes (1893) Ch. 60, Sec 22, 
par. 2. 

'"The rule has been applied in various statutory proceedings: Wilkins 
v. Hyde (1895) 142 Ind. 260 (petition under a statute authorizing the 
board of children's guardians to file a petition whenever they have reason- 
able cause to believe that the parents of any child less than fifteen years 
of age are of "low and gross debauchery") ; Ruohs v. Backer (1871) 6 
Heisk (Tenn.) 395 (statutory petition by the next friend of a minor 
asking for the removal of a guardian on charges of immoral conduct) ; 
Perkins v. Mitchell (i860) 31 Barb. (N. Y.) 461 (affidavit submitted 
by a physician to a justice of the peace as part of the statutory procedure 
for the detention of insane persons) ; Niven v. Boland (1900) 177 Mass. 
11 (certificate of physicians required by statute in proceedings for deten- 
tion of insane person) ; Hodson v. Pare [1899] 1 Q. B. 455 (a justice of 
the peace acting under the Lunacy Act) ; but in Comfort v. Young (1897) 
100 la. 627, an information filed with a board of insane commissioners, 
pursuant to statute, charging a person with insane delusions was held to 
be only conditionally protected; Lilley v. Rooney (1892) 61 L. J...Q- B. 
727 (committee of the Incorporated Law Society under the Solicitors' 
Act); Barratt v. Kearns I"i905l 1 K. B. 504 (commission appointed by 
a bishop under the Pluralities Act) ; Kemp v. Neville (1861) 10 C. B., N. S. 
582 (Vice Chancellor's Court in the University of Cambridge). See, also, 
Newfield v. Copperman (1873) 15 Abb. Pr., N. S. 360 (a complaint to 
a fire marshall for an investigation of the cause of a fire) ; Wilson v. 
Whitacre (1889) 4 Ohio C. C. 15 (proceedings before a court for the 
admission of an attorney to the Bar). To inquiries or hearings before legis- 
lative committees: Wright v. Lothrop (1889) 149 Mass. 385; Sheppard v. 
Bryant (committee of a State legislature) ; Terry v. Fellows (1869) 21 La. 
Ann. 375 (committee of Congress) ; Goffin v. Donnelly (1881) 6 Q. B. D. 
307 (committee of Parliament). But see, contra, Belo v. Wren (1884) 63 
Tex. 686, (where an irregular and irresponsible committee created by the 
legislature from its members, to sit after its adjournment, and for the pur- 
pose of obtaining evidence to be used by the state's counsel in prosecuting 
land frauds, was held to possess neither judicial nor quasi-judicial powers. 
It was not the purpose of the committee to do anything in aid of legislation, 
or to report to anybody; it determined nothing, exercised its judgment 
on no question requiring judicial action, and evidence taken before it 
being ex parte could not afterwards be used in judicial proceedings. Par- 
ties investigated were not permitted to appear, and the proceedings were 
conducted in private. The evidence taken was filed in the attorney gen- 
eral's office). 

In McLaughlin v. Charles (1891) 60 Hun (N. Y.) 239, an investiga- 
tion by a city council into the conduct of the city engineer, under a 
charter provision authorizing the council to summon witnesses, admin- 
ister oaths and to punish refusal to testify, was a judicial investigation. 
But in Blakeslee v. Carroll (1894) 64 Conn. 223, it was held that the 
proceedings before an investigating committee of a board of aldermen 
were not judicial or quasi-judicial within the meaning of the rule as 
to absolute privilege. "It was a proceeding to investigate the truth of 
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ministrative functions is, in general, sufficiently obvious. But it is 
to be observed that the term judicial, as used in connection with 
immunity, is not so broad as to include all proceedings which are, 
or ought to be, conducted with the fairness and impartiality which 
characterize proceedings in courts of justice. 71 For the rest, the 

certain statements made to the board of aldermen, and the power and 
duty of the committee were simply to obtain such information as it 
could concerning those statements of report to the board of aldermen 
for its action. The persons who were to make the inquiry had no judicial 
character or office; had no settled jurisdiction or fixed mode of pro- 
cedure; and they had no judicial function to exercise, for they could 
decide nothing, and could only report their action to a board which 
might altogether disregard what the committee had done. In no proper 
sense can the committee be called a judicial body, or its proceedings 
judicial. A judicial proceeding within the rule as to absolute privilege 
must be one, all think, carried on in a court of justice established or 
recognized by law, wherein the rights of parties which are recognized 
and protected by law are involved and may be determined. The proceed^ 
ings before this committee were clearly not proceedings of this kind. 
But it is said that under § 27 of the charter of the city the presiding 
officer of the committee had power to compel the attendance and testi- 
mony of witnesses * * * by the issue of subpoenas and the admin- 
istration of oaths in the manner and according to the rules governing 
the same in the courts of justice. This provision, however, cannot be 
held to confer judicial or quasi-judicial power upon the presiding officer, 
and certainly not upon the committee. All it gives is power to the pre- 
siding officer to issue subpoenas and to administer oaths to witnesses. 
If the witness refuses to appear, or appears and refuses to testify, neither 
can issue capias or commit." 

Under the California Civil Code, sec. 47, par. 2 (and the same provision 
is contained in the Codes of North Dakota, South Dakota and Oklahoma) 
a privileged publication (construed to_ mean absolutely privileged) includes 
not only such as are made in legislative and judicial proceedings, but also 
those made "in any other official proceeding authorized by law." Under 
this provision statements made in an answer in a proceeding before the 
Interstate Commerce Commission have been held to be absolutely priv- 
ileged. Duncan v. Atchinson, Topeka & Santa Fe R. Co. (1896) 72 Fed. 
808. "Conceding that the Interstate Commerce Commission is not a court 
of civil jurisdiction, it is nevertheless manifest that the pleadings herein 
complained of were filed in an 'official proceeding authorized by law.' " 

A tribunal acting merely as a domestic forum invested with authority for 
the purpose of a particular dispute by submission or consent of the parties, 
is not a judicial tribunal. Hope v. L' Anson (1901) 18 Times L. R. 201 
(the Jockey Club). But the rule of immunity applies, of course, to the 
case of a referee or master trying a cause by consent, and to a judge 
acting as an arbitrator, in which cases the tribunal does not derive its 
authority solely from the consent of the parties. 

n "It was said that the existence of this immunity is based on consid- 
erations of public policy, and that, as a matter of public policy, wherever a 
body has to decide questions, and in so doing has to act judicially it must 
be held that there is a judicial proceeding to which this immunity ought to 
attach. It seems to me that the sense in which the word 'judicial' is used 
in that argument is this: It is used as meaning that the proceedings are 
such as ought to be conducted with the fairness and impartiality which 
characterize proceedings in courts of justice, are proper to the functions 
of a judge, not that the members of the supposed body are members of a 
court. Consider to what lengths the doctrine would extend, if this im- 
munity were applied to every body which is bound to decide judicially in 
the sense of deciding fairly and impartially. It would apply to assessment 
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underlying conception of a judicial proceeding involves the idea of 
a settled jurisdiction to determine the rights of the parties, and a 
formal and established procedure for the regulation of the course of 
the inquiry and of the conduct of those who participate therein. The 
extent to which these elements appear varies in particular cases, but 
none can ever be entirely absent in a proceeding judicial in its 
nature. The fundamental idea is a public hearing in which a per- 
son accused may vindicate his character. Accordingly, absolute 
immunity has been denied to complaints to executive officers re- 
garding the conduct of officials whom they have power to remove. 
In such cases the executive officer is ordinarily clothed with abso- 
lute discretion ; he may disregard the charges, or give them credence 
and remove the accused official from office without further inquiry. 
And even if an investigation is had, the executive officer is usually 
without power to examine and determine an accusation so as to pro- 
duce the effect of a trial at law. His inquiries and determinations 
must necessarily be summary and expeditious, and are commonly 
unaided by those powers, such as the compulsory attendance of wit- 
nesses, which enable courts of justice to investigate thoroughly and 
decide properly ; so that a person accused is deprived of the security 
and protection which judicial proceedings afford. 72 So far as 
procedure is concerned, the elementary principle that a person 
should have notice and an opportunity to face his accusers and to 
vindicate himself on the occasion when an accusation is made is 
necessarily impaired in the case of reflections made upon persons 
who are not parties to actions in courts of justice, and in proceed- 
ings before legislative committees. 73 In the case of legislative 
committees, moreover, the formalities of ordinary judicial pro- 
cedure are often quite generally absent; the members of the com- 
mittees are often without any knowledge of rules of law, particu- 
larly those relating to evidence, and inasmuch as both public and 

committees, boards of guardians, the Inns of Court when considering the 
conduct of their members, to the General Medical Council when consider- 
ing questions affecting the position of a medical man, and to all arbitrators. 
Is it necessary on grounds of public policy that the doctrine of immunity 
should be carried as far as this? I say not. I say that there is ample pro- 
tection afforded in such cases by the ordinary law of privilege." Royal 
Aquarium Society v. Parkinson [1892] 1 Q. B. 431, per Fry, L. J. (hold- 
ing that the London County Council, sitting as a licensing authority, is 
not a judicial tribunal). A grand jury sitting for fiscal purposes is not a 
judicial tribunal. Little v. Pomeroy (1873) Jr. R. 7 C. L. 50. See, also, 
Nunnally v. Press Publishing Co. (1905) no App. Div. (N. Y.) 10. 

"Gray v. Pentland 2 S. & R. (Pa.) 22; Thorn v. Blanchard (1890) 5 
Johns (N. Y.) 508. 

"Goffin v. Donnelly (1881) 6 Q. B. D. 307. 
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private interests are often unrepresented by counsel, the proceed- 
ings are frequently conducted with little regard for the ordinary 
rules of evidence. Nevertheless such proceedings are held to be 
judicial in their nature, and the rule of immunity applies. 74 

The rule applies to and includes every publication which con- 
stitutes a step in, 75 or arises out of, 78 a judicial proceeding, or which 

"Wright v. Lothrop (1889) 149 Mass. 38s; Sheppard v. Bryant (1906) 
191 Mass. 591. See, also, Royal Aquarium Society v. Parkinson [1892] 1 
Q. B. 431; Perkins v. Mitchell (i860) 31 Barb. (N. Y.) 461; Blakeslee v. 
Carroll (1894) 64 Conn. 223. 

"The utmost reach of the rule is shown in its application to publica- 
tions by proposed witnesses and counsel and parties in the preparation of 
an action for trial. In Watson v. M'Ewan [1905] A. C. 480, the House of 
Lords ruled that the preliminary- examination of a witness by a solicitor 
was absolutely protected. "If it were otherwise, I think what one of the 
learned counsel has with great cogency pointed out would apply — that 
from time to time in these various efforts which have been made to make 
actual witnesses responsible in the shape of an action against them for 
the evidence they have given, the difficulty in the way of those who were 
bringing the action would have been removed at once by saying, 'I do not 
bring the action against you for what you said in the_ witness-box, but I 
bring the action against you for what you told the solicitor you were about 
to say in the witness-box.' If that could be done the object for which the 
privilege exists is gone, because then no witness could be called; no one 
would know whether what he was going to say was relevant to the ques- 
tion in debate between the parties. A witness would only have to say, 1 
shall not tell you anything; I may have an action brought against me to- 
morrow if I do, therefore I shall not give you any information at all.' It 
is_ very obvious that the public policy which renders the protection of 
witnesses necessary for the administration of justice must, as a necessary 
consequence, involve that which is a step towards and is a part of the 
administration of justice — namely, the preliminary examination of wit- 
nesses to find out what they can prove. It may be that to some extent it 
seems to impose a hardship, but after all the hardship is not to be com- 
pared with that which would arise if it were impossible to administer jus- 
tice, because people would be afraid to give their testimony." In Beggs v. 
McCrea (1901) 62 App. Div. (N. Y.) 39, "the situation presenting itself 
to the defendant was that an attorney retained to make an application to 
remove the plaintiff as testamentary trustee, called upon the defendant and 
requested from him as to the relations between a bank, of which the de- 
fendant was a director and attorney, and the plaintiff. Such information 
having been given, the defendant was requested to make an affidavit to be 
used in the judicial proceedings about to be instituted. Such affidavit was 
drawn up by the attorney and was sent to the defendant, who verified it 
The defendant volunteered to make no statement. He simply answered 
questions addressed to him, and subsequently verified an affidavit, which 
there is nothing to show he did not believe to be true, which had been pre- 
pared by the attorney at whose request it was verified as an affidavit that 
would be relevant and material in a proceeding about to be commenced. I 
think the statements contained in the affidavit were relevant, but it cer- 
tainly cannot be said that they were plainly irrelevant The public interest 
requires that in a judicial proceeding a person appearing as a witness, either 
when examined in court or when making an affidavit to be used in 
court, should be at liberty to state the facts within his knowledge fully and 
frankly without being subject to a prosecution for libel." The com- 
plaint was dismissed at the close of the testimony; and in sustaining this 
action on appeal the Court held that it was not necessary to determine 
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has some relation thereto, whether such proceeding be ex parte or 
inter partes™ in open court or in private, 78 or of a preliminary, in- 

whether the privilege was absolute or qualified since there was no evidence 
of actual malice. In Youmans v. Smith (1897), 153 N. Y. 214, it appeared 
that an attorney in a disbarment proceeding had prepared and submitted to 
persons expected to be called as witnesses certain questions of defamatory 
import. Inasmuch as the questions were not so manifestly immaterial that 
under no circumstances could they have been asked at the trial, they were 
declared to be privileged. See, also, Klinck v. Colby (1871) 46 N. Y. 427, 
where it was held that in view of the absence of actual malice, statements 
made in an agreement for the criminal prosecution of a person whom 
the signers had probable cause to believe to be guilty were privileged. 

"Rainbow v. Benson (1887) 71 la. 301 (where the statements protected 
were made by a prosecutor of alleged criminals before a justice of the 
peace, in an affidavit setting forth that the peace officer to whom a venire 
was about to be issued was in collusion with the criminals). "It will 
readily be conceded that the matters alleged in the affidavit had no relevancy 
to the charges involved in the criminal cause which was pending before 
the justice, and which was about to be tried. But in our opinion that 
consideration is not at all material to the inquiries before us. Whether 
the communication was privileged depends upon whether the justice had the 
power * * * to enter upon an inquiry as to the truth of the matters 
alleged in the motion, * * * and whether the matters alleged in the 
affidavit were pertinent and material to such inquiry. * * * The in- 
vestigation, while it does not relate to the matter involved in the main 
cause, takes place in the progress of the case, and is incident to it. It 
is a judicial investigation in the same sense that the trial by a court of 
record of a challenge to a juror for cause is a judicial investigation." 
Hyde v. McCabe (1890) 100 Mo. 412 (where the clerk of a court, in 
support of a motion for costs in a pending cause, made in accordance with 
a duty prescribed by statute, filed an affidavit stating that the plaintiff 
in such suit was insolvent. The attorney for the plaintiff in such suit filed 
a counter affidavit, denying the allegations set forth in the motion and 
charged that the clerk's affidavit was "a corrupt, voluntary and wilful case 
of false swearing." Held, by a divided court, that the charge was not 
sufficiently relevant to be absolutely privileged, and that whether it was 
conditionally privileged was a question of fact for the jury. "The general 
ruie is that an affidavit filed in the course of judicial proceedings is not 
actionable as libelous if fairly relevant to the issue, or responsive to some 
fact apparently bearing upon the issue to which it is directed, assuming, of 
course, that the court has jurisdiction in the premises." Conley v. Key 
(1895) 98 Ga. 115 (a person who, as agent of another, swears to the truth 
of a petition to obtain an attachment, as for contempt, because of an 
alleged violation of an injunction, is so far a witness in such proceeding 
as that affidavits filed by the defendant in support of his answer, tending, 
by proof of bad character, to impeach the credit of such agent, are priv- 
ileged and pertinent). 

"Bottomley v. Brougham, [1908] 1 K. B. 584 (report of an official 
receiver pursuant to the Companies Winding Up Act). "A judge in 
hearing an ex parte application is still acting as a judge, and the absolute 
privilege applies quite as much as when he is hearing a case in which both 
parties appear." 

re Such as communications to a grand jury. Schultz v. Strauss (1906) 
127 Wis. 325; Kidder v. Parkhurst (1862) 3 Allen (Mass.) 393; see, 
also, Hastings v. Lusk (1839) 22 Wend. 417. The proceedings of a 
grand jury are unquestionably judicial in character, Larkin v. Noonan 
(1865) 19 Wis. 82; Counselman v. Hitchcock (1892) 142 U. S. 547- But 
the communication is not privileged if addressed to the grand jury 
through a newspaper. Commonwealth v, Duncan (Ky. 1907) 104 S. W. 
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terlocutory or final character. 79 But it does not apply to or in- 
clude any publication of defamatory matter before the commence- 
ment, 80 or after the termination 81 of the judicial proceeding (unless 
such publication is an act incidental to the proper initiation thereof, 
or giving legal effect thereto) ; 82 nor does it apply to or include any 
publication of defamatory matter to any person other than those 
to whom, 88 or in any place other than that in which, 8 * such publi- 
cation is required or authorized by law to be made for the proper 
conduct of the judicial proceedings. 85 The requirement that the 

997. Statements made to counsel, referred to above, afford further 
illustrations; likewise communications to a State's attorney, in his official 
capacity. Schultz v. Strauss (1906) 127 Wis. 325; Vogel v. Gruaz (1884) 
no U. S. 311. But see Miller v. Nuckolls (1005) 77 Ark. 64. See, also, 
Taaffe v. Downes (1813) 3 Moo. P. C. 36, n. (a proceeding in chambers) ; 
Pedley v. Morris (1891) 61 L. J., Q. B. 21 (objections to a bill of costs). 

"Bottomley v. Brougham, [1908] I K. B. 584 (report of an official re- 
ceiver pursuant to the Companies Winding Up Act). "The fact that this 
was a preliminary inquiry equally does not prevent it being a judicial 
inquiry. An inquiry before a magistrate on a charge of murder, for in- 
stance, which he has certainly no power to deal with, and as to which he 
is only inquiring in a preliminary way whether there is a case for com- 
mitting the accused person for trial, is clearly a judicial proceeding, although 
it is preliminary to the trial. It is strongly contended on the part of the 
plaintiff that there is mischief and danger in allowing absolute privilege 
in this case because it is an ex parte statement, and the person against 
whom the charge is made had no opportunity of meeting it; it appears 
to me, however, that the answer to that is the very fact that it is pre- 
liminary, and that it does lead to further inquiry upon which that person 
does have that opportunity of explaining and giving his view of the 
matter, and that, it being obviously known by anybody who sees and reads 
the report of the official receiver that, qua report, it will lead to future 
proceedings in which the report may be entirely displaced, that really pre- 
vents any serious mischief arising from applying this doctrine to such a 
proceeding as this." Preliminary affidavits afford the commonest illustra- 
tion. Of the same character are the proceedings of grand juries and of 
military courts of inquiry. 

"Gould v. Hulme (1829) 3 C. & P. 625 (letter of a creditor to Com- 
missioner of Insolvent Debtors Court before the hearing of a case) ; 
Bruton v. Downes (1859) 1 F. & P. 668 (defamatory matter contained in a 
bill of costs delivered under a judge's order, but before the bill had become 
the subject of a judicial proceeding). 

"Burlingame v. Burlingame (1828) 8 Cow. (N. Y.) 141 (where the 
defamatory charge was reiterated after the plaintiff's acquittal) ; Paris v. 
Levy (i860) 9 C. B. (N. S.) 342 (publication by magistrate after the 
business of the court was over) ; Flint v. Pike (1825) 4 B. & C. 473 (pub- 
lication by counsel after the trial). See Law v. Llewellyn [1906] 1 K. B. 
487, where the act of a justice in characterizing^ a withdrawn prosecution as 
blackmail was protected on the ground that his consent was necessary to 
the termination of the proceeding. 

•^Statements made to counsel by proposed witnesses, referred to above, 
illustrate the former, and Law v. Llewellyn, supra, the latter. 

"Bigner v. Hodges (1903) 82 Miss. 215 (statement made casually to 
officers and to other persons) ; compare Hare v. Millers (1586) 3 Leon. 163; 
Buckley v. Wood, Cro. EHz. 230; Willon v. Dobinet, Cro. Jac. 432. 

"See Trotman v. Dunn (1815) 4 Camp. 211. 

"Bower, Actionable Defamation, 104, 105. 
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publication must have some relation or reference to the proceed- 
ing in which it is made is fundamental. The publication must, 
as Lord Mansfield said, be made "in office"; in other words, it 
must be made in the character of judge, juror, witness, litigant, 
or counsel, in the performance of the public duty or in the exercise 
of the private right upon which the immunity is based. If any 
such participant in judicial proceedings should take advantage of 
his position to utter something having no relation to the cause or 
subject matter of inquiry, he is altogether outside the character 
or sphere of a participant, and no public policy requires that his 
defamatory statements should be absolutely protected. 86 

(To be concluded.) 

Van Vechten Veeder. 

New York. 

M "Of course, if a person in a judicial proceeding should state something 
wholly outside of the case, and independent of the case, it would not be 
privileged because of its being stated in a judicial proceeding." Bailey v. 
Dodge (1882) 28 Kan. 72. "But we apprehend it has never been held that 
after the case is determined and the judicial duty is performed and ended, 
a judge may wantonly or maliciously assail and defame the character of 
a party or witness in the case, publicly or privately, and shield himself 
behind the defense of privilege. When acting as a private individual, we 
suppose a judge to be just as liable to an action for slander as any one 
else." Rausch v. Anderson (1897) 75 111. App. 526. "But I agree that 
if in this case, beyond being spoken maliciously, the words had not been 
spoken in the character of a witness, or not while he was giving evidence 
in the case, the result might have been different. For I am very far from 
desiring to be considered as laying down as law that what a witness 
states altogether out of the character and sphere of a witness, or what he 
may say dehors the matter in hand, is necessarily protected. I quite agree 
that what he says before he enters or after he has left the witness-box is 
not privileged. * * * Or if a man when in the witness-box were to take 
advantage of his position to utter something having no reference to the 
cause or matter of inquiry in order to assail the character of another 
* * * it certainly might well be said in such a case that the statement 
was altogether dehors the character of witness, and not within the priv- 
ilege." Seaman v. Netherclift (1876) 2 C. P. D. 53, per Cockburn, C. J. 
"Mr. Clarke said he was prepared to maintain that as long as a witness 
spoke as a witness in the witness-box, he was protected, whether the 
matter had reference to the inquiry or not. * * * I can scarcelylhink 
a witness would be protected for anything he might say in the witness- 
box, wantonly and without reference to the inquiry. lb., per Bramwell, 
J. A. See also Dawkins v. Rokeby (1873) L. R. 7 H. L. 744; Munster v. 
Lamb (r8s3) n Q. B. D. 588; Hunckel v. Voneiff (1888) 69 Md. 179; 
Maulsby v. Reifsnider (1888) 69 Md. 162; Hoar v. Wood (1841) 3 Mete. 
(Mass.) 193; Primrose v. Waterson (1902) 4 R. 783. A purely voluntary 
and officious statement by a non-participant in the course of a judicial pro- 
ceeding is not protected. Lynam v. Gowing (1880) 6 Ir. L. R. 259 (re- 
marks by a bystander at a coroner's inquest) ; Delegal v. Highway (1837), 
3 Bing. N. C. 930 (comments of a magistrate's clerk). See, also, Maloney 
v. Bartley (1812) 3 Camp. 210 (an extra-judicial affidavit, voluntarily 
tendered to a magistrate), and Wilson v. Collins (1832) 5 C. & P. 373 
(voluntary statement at an inquest). 
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This matter is not to be confused with the narrower question of rele- 
vancy, which will be considered hereafter. The distinction may, however, 
be indicated by reference to the discussion between Mr. Justice Ridley and 
counsel on the trial of the recent English case of Walker v. Hodgson, 
quoted in the Law Quarterly Review, xxv, 193: "Mr. Rufus Isaacs; 
Supposing for example a judge of the High Court makes an observation 
during the course of a case which may be quite irrelevant, and I will as- 
sume only for the purpose of argument that they are maliciously made, 
nevertheless no action will lie against him, any more than it will against 
a witness who makes statements in the witness-box, or counsel who is 
arguing the case, or the jury who may be asking questions. Mr. Justice 
Rtdley: I think it must have relation to the matter in hand. Mr. Rufus 
Isaacs: No, my lord, I think not. Mr. Justice Ridley: Is not that part of 
the rule? ilfr. Rufus Isaacs: I think not. * * * Mr. Justice Ridley: 
Can I, because I am sitting here, say anything I choose about any one? 
Mr. Rufus Isaacs: During the course of the case. Mr. Justice Ridley: 
Certainly not I cannot make an attack upon some private individual not 
in this matter." 



